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A BACKGROUND  
  
Transfer of pension rights w as a major dispute in legal and business circles.  
 Where the undertaking (or par t thereof) is  transferred as a going concern employees  
now  enjoy continued employment as a result of the s tatutory obligations  contained in 
section 197(2). The contractsof employment of persons employed by the transferor 
immediately pr ior  to the transfer are therefore transferred to the transferee. 
Furthermore, the transfer  of the undertaking does not affect the continuity of the 
employment of transferred employees. This result in the transferred employees  
being safeguarded from being selected for retrenchment by the new  employer, on 
the bas is of the last- in-first-out selection criter ion (LIFO). Previous service w ith the  
old employer must be taken into consideration by the transferee.  
Section 197 applies w henever there is a transfer of the bus iness as a going concern.  
   
A transfer should not be res tric ted to the sale of a business, but includes a merger,  
takeover, or  restructur ing w ithin a company or  group of companies as  w ell. It could 
also take place by virtue of an exchange of assets or a donation.  
   
B. STATUTORY FRAM EWORK  
   
Section 197(1) In this sec tion and i n section 197A-  
(a) ‘business’ includes the whole or a par t of any business, trade, undertaking or 
service; and  
(b) ‘transfer’ m eans the trans fer  of a business  by one employer  (‘the old employer’) 
to another employer ( ‘the new employer’) as a going concern. 
 
(2) If a transfer of a b usiness takes place, unless otherwise agreed in terms of  
subsecti on (6)-   
(a) the new em ployer is automatically substituted in the place of the old employer in 
respect of all contracts of em ploym ent in existence immediatel y b efore the date of 
transfer;  
(b) all the ri ghts and obligations between the old em ployer and an employee at the  
 time of the trans fer conti nue i n force as if they had been rights  and obligati ons   
between the new employer  and the  employee;  
(c) anything done before the transfer b y or i n relati on to the old employer, including  
the dismissal of an employee or the commission of an unfair labour prac tice   
or act of unfair discriminati on, is  considered to have been done b y or in  
relati on to the new employer; and  



(d) the transfer does not i nterrupt an employee’s continuity of employment, and an 
employee’s contract of employment continues  with the new employer  as  if with the 
old employer.  
 
Section 197(3)  
(a) The new employer complies  with subsection (2) if that employer employs 
transferred em ployees on terms and conditions that are on the whole not less 
favourable to the employees than those on which they were employed b y the old  
employer.  
(b) Paragraph (a) does not apply to  employees if any of their conditions of 
employment are determined by a collective agreement. 
Section 197(4) Subsection (2) does not prevent an employee from b eing transferred  
to a pension, provident, retirem ent or similar fund other  than the fund to which  
the employee belonged prior to the trans fer, if the criteri a in section 14(1)(c) of the  
Pension Funds Act, 1956 (Act 24 of 1956), are satisfied. 
Section 14(1)(c) of the Pension Funds Act requires  the registrar to be satisfi ed that  
any schem e to am algamate or  transfer  funds is reasonable and equitable, and  
accords full recognition to the ri ghts and reasonable benefit expectations of the  
persons concerned i n terms of the fund rules , and to additional benefits which have  
become established prac tice.  
 
Section 197(5)  
(a) For the purposes of this subsection, the collecti ve agreements and arbitration 
awards referred to in paragraph (b) are agreements  and awards that bound the old 
employer in respect of the employees to be trans ferred, immediatel y before the  
date of transfer.  
(b) Unless otherwise agreed in terms of subsection (6), the new employer is  
bound by-   
      (i) Any arbitrati on award made in terms of  this Act, the comm on law or any other  
          l aw;  
     (ii) Any collecti ve agreement binding in  
        terms of secti on 23; and  
     (iii) Any collecti ve agreem ent binding i n terms of sec tion 32 unless a  
         commissioner acti ng in terms of section 62 decides otherwise. 
 
Section 197(6)  
(a) An agreement contemplated in subsection (2) m ust be i n writing and concluded 
between- 
      (i) Either the old employer, the new employer, or the old and new em ployers  
          acti ng jointly, on the one hand; and 
     (ii) The appropriate person or b ody referred to i n section 189(1), on the  
        other.  
(b) In any negotiations to conclude an agreement contemplated by paragraph (a), 
the employer  or employers  contem plated in sub paragraph (i), must  
 disclose to the person or b ody contem plated in sub paragraph (ii), all relevant 
information that will allow it to engage effecti vel y in the negoti ations.  
(c) Secti on 16(4) to (14) applies, read wi th the changes required b y the contex t, to  
the disclosure of information in terms of paragraph (b).  
 



C. MAY EM PLOYEES BE TRANSFERRED TO DIFFERENT  PENSION 
FUND?  
   
Employees may be transferred w ithout their  consent to a different pension, 
prov ident, retirement or s imilar fund from the one to w hich they belonged prior to the 
transfer [s  197(4) ]. Section 197 w as replaced in its entirety  in 2002 and section 
197(4) now  provides that if a transfer  takes place in terms of section 197(2) , this 
does not prevent an employee from being transferred to a pension, provident, 
retirement or s imilar fund other  than the fund to w hich the employee belonged prior 
to the transfer if the criter ia of section 14(1)(c) of the Pension Funds Act have been 
satisfied. 
Section 14(1)-  No transaction i nvol ving the amalgamation of any b usiness carried on 
by a registered fund with any business carried on b y any other  person (irrespective 
of whether that person is or  is not a registered fund), or the trans fer of any business 
from a registered fund to any other person, or  the trans fer of any business from any 
other  person to a registered fund shall be of any force or effec t unless- (c) the 
registrar is satisfi ed that the schem e referred to in paragraph (a) is reasonable  
and equitable and accords full recognition-   
 (i) to the rights and reasonable benefit expectations  of the persons concerned  
     in terms of the rules of a fund concerned; and  
(ii) to any additional b enefits  the paym ent of which has becom e established  
     practice, and that the proposed transactions would not render any fund  
    which is a party thereto and which will continue to exist if the proposed  
    transaction is completed, unable to meet the requirements of this Act or to  
   remain in a sound financial condition or, in the case of a fund which is not i n  
   a sound fi nancial condition, to attain such a condition within a period of time  
 deemed b y the registrar to be satisfactory; 
  
D. UNFAIR DISM ISSALS  
 
Section 186(1)(f)  – Dismissal m eans that an employee terminated a contract of  
employment with or without notice because the new employer, after  a trans fer  in 
terms of section 197 or secti on 197A, provided the employee with conditions l ess 
favourable to the employee than those provided by the old em ployer. Secti on 187(1) 
A dismissal is automatically unfair if the employer , in dismissing the employee, acts 
contrary to section 5 or, if the reason for the dismissal is-  
  
(g) a transfer, or a reason related to a transfer , contemplated in secti on 197  
     or  197A.  
 
E. CASE LAW  
   
In the case of Nehawu v University of Cape Town & Others  the Constitutional Court  
held that that upon the transfer  of a business  as a going concern as contemplated in 
the then section 197(1)(a). The fact that there w as no agreement to transfer the 
workforce or part of it betw een UCT and the contrac tors  did not, as a matter  
of law , prevent a finding that the outsourc ing w as a transfer  of a bus iness as   
a going concern.  
The Nehawu case w as important in this regard. If outsourc ing is not covered by   



section 197, then most employers  w ill outsource and not selling. NEHAWU v 
University of Cape Town 2003 3 SA 1 (CC); 2003 (2) BCLR 154 (CC)  – The Court 
found that the cruc ial question is w hether the transfer is such that the business 
remains the same but in different hands. 
The Court then continued that in the event of “a sale, or  legal transfer” the business 
or part thereof changes hands permanently and a consideration is received in return 
for this. In the event of outsourc ing, the standard of performance or service delivery  
must also meet certain cr iteria set by the outsourcing party. The Cour t thus held that  
if, in a legal transfer or sale, there is a permanent transfer of a bus iness or part  
thereof, it must mean that, in outsourc ing, w hat is  transferred is nothing more than 
the opportunity  to perform the so-called outsourced serv ices. 
In Forecour t Express  (Pty) Ltd v SATAWU 2006 ILJ  2537 (LAC) the labour appeal 
cour t, in a majority decis ion, held that a business undertaking has a r ight, after  
purchasing another undertaking as a going concern, to  
restructure that business  to fit its ow n business model, even though the new   
model w ould result in the retrenchment of the employees.  
In Van der  Velde v Business & Design Software (Pty) Ltd 2006 BLLR 995 (LC) and 
Van der Velde v Business & Design Software (Pty) Ltd 2006 BLLR 1004 (LC) –  
The court held that if the transfer w as the main reason for the dismissal the dismissal  
will be related to the transfer for purposes of section 187(1)(g) .  
 
F  VARIATION OF RIGHTS AND  OBLIGATION  
 
1) The new  employer may offer different terms and conditions to employees after 
transfer to the extent that such terms and conditions are ‘on the w hole not less  
favourable to the employees than those on w hich they w ere employed by the  
old employer’[s 197(3)(a) ].  
This does not apply, how ever, if any of the employees’ conditions  of employment are  
determined by a collective agreements  [s 197(3)(b)]. If so, it is implied, the collective  
agreement may only be var ied by further  collective agreement betw een the par ties  
thereto.  
 
2) Employees may be transferred w ithout their consent to a different pension,  
prov ident, retirement or s imilar fund from the one to w hich they belonged prior to  
the transfer [s  197(4) ]. In line w ith recent case law  “Younghusb and and Others v  
Decca Contrac tors  (SA) Pension Fund and its Trustees (1999) 20 ILJ 1640 (PFA);  
Resa Pension Fund v Pension Funds Adjudicator  and Others  (2000)  21 ILJ  1947  
(C)”, such a transfer is conditional on the transfer satisfying the criter ia set out in  
section 14(1)(c) of the Pens ion Funds Act. 
 
3) Any of the automatic consequences of transfer  listed in section 197(2) may be  
altered by w ritten agreement betw een (on the one hand) the old employer, the  
new  employer, or the old and new  employers acting jointly; and (on the  
other  hand)  the appropr iate consulting par ty referred to in Section 189(1) [s   
197(6)(a)]. If the employees are represented by  a registered trade union,  
any  such agreement should be considered a collec tive agreement for the purposes 
of section 23 of the Act. Any  applicable collective agreement or arbitration aw ard 
may be altered in the same w ay [s 197(5)].  
   
 


